STATE PERSONNEL BOARD, STATE OF COLORADO
Case No. 2000B157(C)

| NI TI AL DECI SI ON OF THE ADM NI STRATI VE LAW JUDGE

JOHN TAFOYA,

Conpl ai nant ,

VS.

DEPARTMVENT OF CORRECTI ONS,

Respondent .

This matter was heard on Septenber 11-12, 18, Novenber 21, 27-
28, and Decenber 11-12, 2000, before Adm nistrative Law Judge
(ALJ) Robert W Thonpson, Jr. Susan J. Trout, Assistant
Attorney General, represented the respondent. Conpl ai nant
appeared in person and was represented by Charles F. Kaiser,

Attorney at Law.

The ALJ heard testinony fromrespondent’s witnesses Rudy Dorsey,
Correctional Officer |; Mchael Siensen, Maintenance Support
Supervi sor; Harold Craft, Physical Plant Manager; Suzanne Val dez
Smth, Seargent; Phillip DeFelice, Lieutenant; Grace Beard, DOC
Cri m nal | nvesti gator; Robert Harrison, Li eutenant; John
Al borghetti, Correctional O ficer |I; Mary West, Deputy Director

of Special Operations and Community Services; Donna Smth,
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Correctional Officer 1; Sherrie Geco, Drector of Training;
Sheryl Wbod, Case Manager |; and Al an Bennett, Warden, Col orado
Correctional Center.

In addition to testifying on his own behalf, conplainant called

Wi t nesses Dennis Burr, Shift Commander; Grace Beard, Crim nal
| nvestigator; WIIliam Lechuga, Ceneral Professional IIl; Daryl
Proffitt, Area Volunteer Coordinator; Linda Cone, Seargent; and
Randal | Caswel |, Case Managenent & Program Supervi sor.

Respondent’s Exhibits 1, 8, 9, 10, 11, 12, 15-23, 25, 43, 45,
46, 62, 63 (diagram), 64 (diagram and 65 were admtted into
evidence without obj ecti on. Respondent also offered
conpl ainant’s Exhibits GG 1, L, N and W which were adm tted.
Exhibits 2, 3, 4, 6 and 47-61 were adm tted over objection.

Conpl ai nant’s Exhibits A, B, I, M P and R were admtted w thout
obj ecti on. Exhibits D and E were admtted over objection.
Exhibits CC, DD, HH and Il were excl uded.

MATTER APPEALED

Conpl ai nant appeal s his disciplinary denotion and transfer. For

the reasons set forth below, respondent’s action is affirmed.

| SSUES

1. VWhet her respondent’s action was arbitrary, capricious or

contrary to rule or |aw
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2. Whet her the discipline inposed was within the range of
alternatives available to the appointing authority;

3. Whet her conpl ai nant has failed to mtigate his damages;
4. Whet her either party is entitled to an award of attorney

f ees and costs.

PRELI M NARY MATTERS

Per conpl ai nant’ s request, the witnesses were sequestered from
t he hearing room unless testifying, except for conplainant and

respondent’s advisory w tness, Mary West.

FI NDI NGS OF FACT

The ALJ considered the exhibits and testinony, assessed the
credibility of the witnesses and nade the follow ng findings of
fact which were established by a preponderance of the evidence.

1. John Taf oya, conplainant, becane a correctional officer |
with the Departnment of Corrections (DOC) on January 11, 1988.
I n October 1997 he becane a captain, his third pronotion, at the
Buena Vista Correctional Facility. On Decenber 1, 1998, he was
assigned to the Col orado Correctional Center (CCC), also known
as Camp George West, in Gol den. He has received no prior
corrective or disciplinary actions.

2. As Captain, Tafoya was second-in-command to the CCC warden,
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Al l an Bennett. CCC is a small facility conpared to other
correctional facilities, with approximately 150 i nmates and 38
staff persons. CCCis a mninmmsecurity facility.

3. Suzanne Val dez, who had worked for DOC from 1991 to 1997,
transferred back to DOC as a seargent at CCC in My 1999,
following a stint with the Departnent of Public Safety.

4. Val dez was assigned to work the day shift in the visiting
center five eight-hour days per week. For four years prior to
conpl ai nant transferring to CCC, this shift was a four-day, ten-
hour shift, the purpose of which was to provide sufficient tine
for the visiting center staff person to acconplish the necessary
paperwork, since an eight-hour shift consisted nostly of
handl i ng visitors. Val dez had difficulty keeping up with the
paperwork, as did the previous correctional officer who worked
this shift. Valdez requested that the shift return to four ten-
hour days. Conmpl ai nant believed that the daily shift should
remain at eight hours. He inforned Val dez that no changes woul d
be made, and if she could not get the work done he would find
someone who coul d. Beginning during July, conplainant spoke in

a rude and angry tone of voice when addressing Val dez.

5. One of Valdez's duties was to pick up nedications and i nmate
files at the Denver Regional Diagnostic Center and bring themto
CCC. One day she left an inmate file in the van, contrary to
DOC policy. Her supervisor, Phil DeFelice, discussed this with
her and verbally reprimanded her. Conpl ai nant approached her in

the visiting center when inmates, visitors, and staff were in
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the area and angrily said that he did not care if her supervisor
had already talked to her, he thought she did sloppy work.

6. Compl ai nant asked DeFelice for a perfornmance docunentation
of Val dez regarding the van incident. DeFelice did not provide
the requested witten docunentation because he had al ready given
Val dez a verbal reprimand, and he considered the issue cl osed;
it was not the first time an enployee had left sonmething in the

van.

7. Because Valdez had said to DeFelice that she thought
conpl ai nant was picking on her, DeFelice nmentioned this to
conpl ainant in the hope that conplainant would understand how
Val dez felt and would not be so hard on her. He was hoping that
the situation would inprove, but it got worse when conpl ai nant
directly confronted Val dez about her feelings. Later, DeFelice
apol ogi zed to Val dez, saying that his only intent was to help

i nprove matters but his comment to conpl ai nant “backfired.”

8. Conpl ai nant told Valdez that DeFelice had said that she
t hought she was being picked on by himand that she should stop
whi ni ng and just do her job. She felt intim dated.

9. On August 16, 1999, conplainant called Valdez into his
of fice regarding a week-long trip she had taken with her nother
to lowa to care for her sick grandparents. Her | eave request
had been approved, but not by him Conplainant told her that he
woul d not have approved the |eave, and that she should be

careful around her co-workers because they did not |ike the fact
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t hat she had been gone so long. This comrent made her nervous.
Conpl ai nant was angry and spoke harshly. Val dez began to fear
himafter this neeting.

10. Valdez went to DeFelice, saying that she was unconfortable
in conplainant’s presence and asking if arrangenents could be
made for soneone el se to be present when she had to have contact

with him preferably DeFelice because he was her supervisor.

11. Warden Bennett asked Valdez if she preferred to work four
ten-hour days in the visiting center rather than five eights.
She responded in the affirmative, and he said it woul d be done.

Later, however, Bennett told her that the change woul d not be
made at that tine because conplainant was opposed to it.
Conpl ai nant approached Val dez and angrily accused her of going

around himto get her schedul e changed.

12. DeFelice conpleted the three-nonth performance review of
Val dez covering the period May 1, 1999, to August 31, 1999. He
rated her Fully Conpetent overall. Upon his review, conplainant
added to Factor D that questioning orders may be interpreted as

i nsubordination and will not be tolerated. (Ex. 46.)

13. On Septenmber 10, 1999, conplainant called Valdez into his
office and angrily berated her as an enployee. Valdez stated
her opinion that he had a personal issue with her, and they
should go to the warden's office and get it resolved.
Conpl ai nant declined to do so. Valdez then asked that another
person, anyone, be brought in to observe the neeting.
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Compl ainant rolled his chair so his face was twel ve to ei ghteen
inches from Val dez and said that he did not need anyone el se.
He was angry and spoke in a raised voce, as did Val dez at sone
point. He called her a “piece of shit,” and Val dez eventual ly
started to cry. Conplainant had closed the door, and his chair
was situated between Val dez and the door such that Valdez did
not feel free to | eave. When she was crying too hard to talk,
conpl ai nant handed her a roll of toilet paper and said to w pe
her tears and take a couple of deep breaths. The neeting went
on for approximately forty-five mnutes and finished up after
the end of Valdez's shift. She left with a tear-stained face.
14. That evening, unable to reach him at his office, Valdez

cal l ed Warden Bennett at his honme to tell himwhat happened.

15. On Septenber 15, 1999, Valdez drafted a grievance agai nst
conpl ai nant all eging that Captain Tafoya had been abrasive and
intimdating with her on numerous occasions. She used the
Septenber 10 neeting as an exanple of Tafoya maki ng threatening
statenments about her career and being “extrenely” intimdating,
causing her to feel physically threatened. She requested that
she be able to work in a nonhostile environment free from
retaliation, threats or intimdation from Tafoya, and that an
inmpartial third party be present at all neetings she had with
Tafoya. (Ex. 4.)

16. Valdez filed her grievance with Bennett on Septenber 20.

Bennett called an informal neeting with conplai nant and Val dez

in his office that afternoon.

2000B157



17. At this grievance neeting, Bennett handed a copy of the
grievance to conpl ai nant and asked himif he wanted to read it.

Conpl ai nant threw the docunent on the table and said that he
did not want to read it because it was a “pack of lies.”
Conpl ai nant started to | eave the room but Bennett told himto
stay and get the matter resolved. He stayed but remai ned angry

and uncooperative during the neeting.

18. Bennett determ ned that Valdez' s request was reasonabl e,
and he granted it, as follows: “As the appointing authority for
both you and Captain Tafoya, | am going to grant you the relief
whi ch you requested to have either nme or another third party who
woul d be inpartial present at any job performance eval uations or
j ob performance counseling neetings where your job perfornmance
is being discussed with Captain Tafoya.” (Ex. 48.)' Bennett
al so instructed conplainant to change the visiting center work

schedul e back to four ten-hour days |like it had been before.

19. Subsequent to her Septenber 20 grievance, Valdez submtted
several requests for training which were disapproved by
conpl ai nant . On November 30, 1999, conplainant approved
Val dez’ s request to attend a mandatory training session, but
required that she attend the class on her day off and w thout
pay. (Ex. 51.) It is against DOC policy to require enployees
to attend mandatory training on their day off without

conpensati on.

! Bennett inadvertently wote that the neeting was held on
Septenber 22. The correct date is Septenber 20.
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20. As a DOC enployee, Valdez is required to attend 40 hours of
training each fiscal year. On Novenber 29, 1999, Val dez was
notified that she had not accunul ated any training hours during

the current fiscal year, commencing July 1, 1999. (Ex. 49.)

21. Val dez requested | eave for Decenber 5, a day for which she
had made plans, for use as her Decenber holiday. Conpl ai nant
denied this request and schedul ed her to be off on Decenber 20.

Since this was not the day she had asked for, she submtted a
| eave request canceling Decenber 20 and asking that she conbine
the Decenber holiday |eave with her January holiday |eave.
Conpl ai nant denied this request, commenting that there was no
need to run two holidays in January. (Exs. 56, 57, 58.)

22. Valdez filed a grievance on Novenber 12, 1999, alleging that
conpl ai nant’ s har assi ng and i ntimdating behavi or was
continuing, and seeking an end to hostilities in the workplace.
(Ex. 62.)
23 On Septenber 17, 1999, Oficer Rudy Dorsey had a run-in wth
inmate J, one of the inmates he supervised. The inmate becane
| oud and disruptive, not wanting to accept a work assignnent.
Inmate J started to wal k away and Dorsey ordered himto stop
but the inmate kept wal king. Dorsey ordered inmate J to go to
the control center, and later, at the control center, told him

he was going to get a “wite-up.”

24. Ordering a loud and disruptive inmate to go to the control

center is consistent with CCC policy, with the control center
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being notified by radio that the inmate is on his way there.

25. Harold Craft, Dorsey’s direct supervisor, and his secondary
supervi sor, M chael Siensen, both believe that Dorsey foll owed
proper procedures; they have no criticismof the way he handl ed

the situation concerning i nmate J.

26. On Septenber 21, 1999 around 3:30 p.m, at the end of his
shift when he was wal king out the gate to go hone, and w t hout
prior notice, Dorsey was approached by conplainant to neet in
conplainant’s office with inmate J, whom conpl ai nant had known
at the Buena Vista facility. At the neeting, Dorsey was
required to explain why he gave inmate J a wite-up, yet he was
not provided the opportunity to explain anything. Conplainant

i nsisted that Dorsey answer only “yes” or “no” to his questions,
as well as to the inmte’ s cross-exam nation-style questions.
The inmate denied all wongdoing. Dorsey did not get a chance
to give his version of events. But he would not agree to drop
t he charges, which was conplai nant’ s apparent w sh. Conpl ai nant
told Dorsey that he, conplainant, was | ooking out for Dorsey’s
career, which seenmed threatening to Dorsey because it made him
think that his job performance was being questioned.
Conpl ai nant told Dorsey that the innmate m ght file a grievance

against him The neeting | asted approximtely 40 m nutes.

27. The next day, Septenber 22, Dorsey filed a grievance agai nst
conpl ai nant, asking that he not be questioned in front of
inmates, not to be asked why he wote up an inmate in the

presence of the inmate, that hearing officers resolve charges

2000B157
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agai nst inmates, and that he not be used as a negative exanple
during a training session, a request stenming froma training
session conducted by conplainant in which conplainant held

Dorsey out as a exanple of doing things wong. (Ex. 1.)

28. At the Step 1 grievance neeting, held on Septenber 22 with
Dorsey, conplainant, and Dorsey’'s supervisor, Lt. Craft,
conpl ai nant tal ked in a | ouder-than-usual voice and asked Dorsey
guestions while insisting upon yes or no answers. Dor sey was
intimdated by having to answer either yes or no, as well as
when conpl ai nant made the statenent that he was just | ooking out
for Dorsey’s career and that his career with DOC could be hurt
“if this goes any further.” Dorsey was again not allowed by
conpl ai nant to expl ain anything. Conplainant used arm and hand

motions in an intimdating manner while speaking.

29. Craft issued his Step 1 decision as follows: “Dorsey was not
given the opportunity to talk about this matter as Capt. Tafoya
dom nated the neeting. This was through dom nation,
intimdation, veiled threats and hostility. He said ‘that he
was only |ooking out for Oficer Dorsey’'s job performance.’
Buddy/ Buddy. Pl us Capt. Tafoya demanded an i nmedi ate answer,
yes or no. It was settled to Capt. Tafoya s satisfaction not to
O ficer Dorsey’s.” (Ex. 3.) Craft was left with the inpression
that if the neeting did not go conplainant’s way he woul d take

retaliatory action agai nst Dorsey.

30. Even though he was dissatisfied with the Step 1 deci sion,
Dorsey did not pursue the matter further due to his fear of

2000B157
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retaliation from conpl ai nant.

31. Three days or so after the three-way neeting involving
inmate J, Tafoya told Sgt. Sienmsen to have a talk with Dorsey
about how he handl ed the inmate situation. Though Sienmsen was
unconfortable with this idea in the absence of Dorsey’ s direct
supervisor, Craft, feeling that conplainant was giving himthis
directive specifically because Craft was not there, he went
ahead and tal ked to Dorsey and reported back to conpl ai nant that
he had done so. Conplainant stated to Sienmsen that Dorsey did
not comrunicate with inmates very well and was not qualified to
do his job.

32. Inmte J was found guilty of the charge of facility
di sruption at a hearing held pursuant to the Code of Penal

Di sci pline.

33. Wth respect to the grievance procedure, Admnistrative
Regul ation (AR) 850-04 1V(C) provides that an offender with a
conplaint will first attenpt to resolve the matter informally
and shall attenpt to discuss the matter with one or nore of the
foll ow ng people: a) the staff menber responsible in the area of
the problem b) the case manager; c) the appropriate supervisory
staff; d) other institutional staff. (Ex. R)

34. A three-way neeting such as that called by conplainant
i nvol ving Dorsey and inmate J is not an option provided by DOC
regul ati ons. Although it is a practice not specifically

prohibited, it is not generally accepted in the DOC system An
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inmate should not be invited to observe a di sagreenent between
an officer and a supervisor. The officer should be asked if he
wants to nmediate with the inmate, and he shoul d al ways be given
advance notice of the schedul ed nediation. Neither Craft, a 26-
year DOC enpl oyee, nor Bennett, a 33-year DOC enpl oyee, approve
of the manner in which conplainant handled this inmate
conplaint. He did not tell Bennett about it; Bennett found out

by hearing it from soneone el se.

35. In October 1999, Bennett asked Mary West, who had
supervisory responsibility over CCC and six other correctional
facilities, to come to CCC for a neeting with conpl ai nant. West
did so.

36. At the neeting, Bennett talked about conplainant’s
managenent style and stated that sone staff nmenbers were afraid
of him He specifically nmentioned the issues surroundi ng Val dez
and Dor sey. Conpl ai nant denied there was a problem and woul d
not accept any responsibility for the circunstances that |ed
Bennett to request the neeting. He said it was Bennett's
probl emm he had done nothing wong. West told conplainant that
she was bothered by the fact that he would not accept any
responsi bility whatsoever and that if he would, then they could
wor k together to resolve the issues.

37. The problens causing Bennett’'s concerns continued after the
meeting with West. Around this tinme, conplainant becane very
sull en and spent nost of his time in his office.

38. On Novenber 12, 1999, Dorsey filed a grievance with Bennett

2000B157
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and Dr. West to discuss a solution to conplainant’s ongoing
harassnment and intimdation and try to relieve the hostilities
in the workplace. (Ex. 2.)

39. On Novenmber 17, 1999, Bennett asked the DOC Inspector
Cener al for an investigation of allegations of ongoing
wor kpl ace harassnent and creation of a hostile work environnent
on the part of Captain Tafoya. |In his witten request, Bennett
named three staff menbers who had filed harassnent and hostile
wor k environnent grievances against conplainant. The staff
menbers nanmed were: Sgt. Valdez, CO Dorsey, and CO Stacie
Pierce. He noted that he had instructed Tafoya to have limted
contact with these three individuals during the course of the

i nvestigation. (Ex. 5.)

40. On Novenber 19, 1999, conplainant filed a grievance agai nst
Bennett. Because of that filing, Bennett w thdrew hinself from
the process of resolving all matters wth respect to
conpl ai nant . Mary West then assuned the appointing authority

responsi bilities.

41. West requested and received a letter from Bennett detailing
t he ongoing situation. Bennett wote in this Decenber 20 letter
t hat conpl ai nant had a very dictatorial style of managenent and
had a difficult time with anyone who dared disagree with him
He related to Wst that he had had several talks wth
conpl ai nant about why he got so angry with staff, w thout ever
receiving an answer to that question. Overall, Bennett stated,

conpl ai nant “went back to his old ways” after their neeting in

2000B157
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Cctober, and that little or nothing had been acconplished by
that nmeeting. (Ex. 6.)

42. On Decenber 27, 1999, West administratively suspended Taf oya
based on allegations of workplace harassnment involving CCC
personnel, and pending the conpletion of the Inspector General’s

i nvestigation. (Ex. 8.)

43. Bennett retired from DOC on January 30, 2000.

44, The written report of the investigation was conpleted on
February 28, 2000. West spent a considerable amount of time
reading and reviewing this report, which was approxi mately 400
pages in length. (Ex. 15.)

45. By letter dated April 10, 2000, West notified conplai nant of
a pre-disciplinary neeting to discuss his possible violations of
the DOC Adm nistrative Regulations. (Ex. 9.)

46. The R-6-10 neeting was held on April 21, 2000, conpl ai nant
appearing with his attorney. West read the findings of the
investigative report as related to conplainant, specifically
with reference to the grievances of Val dez, Dorsey, and Pierce.

(Ex. 10.) Conpl ai nant asked for and received nore tinme to

respond to the charges. A second neeting was schedul ed.

47. The second R-6-10 neeting was held on May 2, 2000, with the
sane parties present, and West making reference to having given

conpl ai nant “all of the information on the investigation” at the

2000B157
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April 21 neeting. (Ex. 11.)

48. I n making her decision of whether to inpose discipline, Wst

took into consideration all of the events surrounding the
gri evances of Valdez and Dorsey. Initially, she considered the
Pierce grievance as well, but then disregarded the Pierce

situation because O ficer Pierce had resigned her position and
her grievance became noot. She also took into account
al |l egati ons of harassment nmade by John Al borghetti and Sheryl
Wood.

49. The primary issue for West was conpl ai nant’s treatnment of
peopl e, particularly Valdez and Dorsey, but others as well. She
was influenced by conplainant’s total deni al of al |
responsibility and wongdoing, as well as his actions toward the
warden in expressing anger and refusing to rationally discuss
the Valdez grievance. She concluded that conplainant was
untruthful in some respects because his account of events was
inconsistent with those of the other wtnesses and wth
documentation of the length of neetings, with, for exanple,
conpl ai nant stating that the Dorsey-inmate neeting only | asted
for ten m nutes when the facility log corroborated Dorsey’s
statenent that the neeting lasted for 45 mnutes. She also felt
that conplainant’s conduct at the neeting was poor managenment
practice and jeopardized the security of the facility by

underm ning the authority of a correctional officer.

50. West concluded that conplainant’s actions were flagrant,

wllful, and violative of DOC regul ati ons. She concl uded that

2000B157
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hi s behavi or warranted discipline, and that a corrective action
to correct or inmprove his performance or behavior would serve no
pur pose because he took no responsibility for his m sconduct and
denied all wongdoing. She also decided to transfer himto the
Denver Wonmen’s Correctional Facility because he had created a
di vision anong CCC staff, and there was a vacancy there that
conpl ai nant could fill and which would not require himto nove

his resi dence from Denver.

51. By letter dated June 8, 2000, the appointing authority
i nposed a si x-nonth denotion upon conpl ai nant, from Correctiona
Oficer IV to Correctional Oficer 111, and transferred himto
the Denver Wwnen's Correctional Facility, finding that his
actions violated DOC Adm nistrative Regul ations 1450-1, Staff
Code of Conduct, regarding professional relationships wth
col | eagues, bearing false witness against other staff, willfully
departing fromthe truth, and workplace harassnent in any form
and 1450-29, which prohibits intimdating, threatening, or
hostile behavior. (Ex. 12.)?2

52. Conpl ai nant John Tafoya filed a tinmely appeal on June 21,
2000.

DI SCUSSI ON

2 AR 1450-1(1V)(T), as cited in the letter, should be (I1V
S); AR 1450-29, as cited in the letter, should be 1450-129.
(See Ex. W)
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Legal Standard

In this de novo disciplinary proceeding, the burden is on the
agency to prove by preponderant evidence that the acts or
om ssions on which the discipline was based occurred and that
just cause warranted the discipline inposed. Depart nment of
I nstitutions v. Kinchen, 886 P.2d 700 (Colo. 1994). The Board
may reverse respondent’s decision only if the action is found
arbitrary, capricious or contrary to rule or |aw. 8§ 24-50-
103(6), C. R S. In determ ning whether an agency’s decision is
arbitrary or capricious, a court nust determ ne whether a
reasonabl e person, wupon consideration of the entire record,
woul d honestly and fairly be conpelled to reach a different
conclusion. |If not, the agency has not abused its discretion.
McPeck v. Col orado Departnent of Social Services, 919 P.2d 942
(Col 0. App. 1996).

An adm ni strative agency abuses its discretion when the decision
under review is not reasonably supported by any conpetent
evidence in the record. Van Sickle v. Boyes, 797 P.2d 1267
(Colo. 1990). No conpetent evidence neans that the agency’s
ultimate decision is so devoid of evidentiary support that the
only explanation nust be that the agency’'s action was an
arbitrary and capricious exercise of authority. Board of County

Conmmi ssioners v. O Dell, 920 P.2d 48 (Col o. 1996).

The credibility of the witnesses and the weight to be given

their testimony are wthin the province of the
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adm nistrative | aw judge. Charnes v. Lobato, 743 P.2d
27 (Colo. 1987). The fact finder is entitled to
accept parts of a wtness's testinony and reject
other parts. United States v. Cueto, 628 F.2d 1273,
1275 (10th Cir. 1980). The fact finder can
believe all, part, or none of a w tness'stestinony,
even if uncontroverted. In re Marriage of

Bowl es, 916 P.2d 615, 617 (Colo. App. 1995).

In making credibility determnations, the admnistrative |aw
judge is guided by the factors set out in CJI 3:16, which
include: the witnesses’ nmeans of know edge, strength of nmenory
and opportunities for observation, the reasonableness or
unr easonabl eness of their testinony, their notives, whether
their testinony has been contradicted, any bias, prejudice or

interest, and their manner or deneanor on the w tness stand.

Argunent s

Respondent essentially argues that the proven facts support the
appointing authority’s reasoning and the concl usi ons she drew,
as expressed in her letter denoting conpl ai nant, whose pattern
of intimdation and degradati on of enpl oyees created a hostile
work environnment and was especially offensive in view of
conplainant’s position as Captain and second-in-conmand,
rendering his conduct flagrant and serious. The appointing
authority would have been remss in condoning conplainant’s

behavi or, according to respondent.
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Conpl ai nant adopts the opposite view, arguing that the facts do
not support the need for discipline, and that the agency was out
to get him Conpl ai nant al so contends that he was denied due
process at the pre-disciplinary neeti ng when he was not provided
wi t ness statenments and was not told all of the reasons for which
discipline mght be inposed, specifically the incidents
i nvol ving Wod, Alborghetti, and others besides Valdez and
Dorsey. Conplainant puts forth that he was just doing his job,
and the grievances filed by Val dez and Dorsey in Novenber were

not even acted on.

Anal ysi s

Subst anti al evi dence supports the appointing authority’s
deci sion. Respondent satisfied its burden under Kinchen, supra

McPeck, supra, and Van Sickle, supra. Respondent was not out to

get” Taf oya.

Conpl ai nant was not deni ed due process at the R-6-10 neeting by
not being provided wtness statenents. Pre-di sciplinary
nmeetings are informal and are not of record; an appointing
authority is not required to present any evidence against the
enpl oyee. Kinchen v. Departnent of Institutions, 867 P.2d 8
(Col 0. App. 1993), aff’'d, Departnent of Institutions v. Kinchen,
886 P.2d 700 (Colo. 1994). This due process deficiency is

sust ai nabl e because conpl ai nant had the opportunity for a post-

2000B157

20



di sciplinary evidentiary hearing before a neutral third party.
Ki nchen v. Departnment of Institutions, supra, 867 P.2d at 11

Addi tional ly, the investigator testified that she advised
conpl ai nant that, pursuant to DOC policy, he would be provided
W tness statenents upon witten request at the conclusion of the

i nvestigation, but no such request was nade.

Conpl ai nant’ s argunent that he should have been given all of the
reasons for potential discipline, not just the events revolving
around the Val dez and Dorsey grievances, is nore persuasive. An
enpl oyee nmust be provided with notice of the purpose of the pre-
disciplinary neeting and the matters to be discussed. Bourie v.
Dep’t of Higher Education, 929 P.2d 18, 22 (Colo. App. 1996).
In the present matter, the investigation was requested on
Novenmber 17, 1999, for the purpose of |ooking into allegations
of workplace harassnent and <creation of a hostile work
envi ronnent made by Val dez, Dorsey, and Pierce. (Ex. 5.)
Conpl ai nant certainly had notice of those grievances. At the R-
6-10 nmeeting of April 21, 2000, the appointing authority read
t he charges against Tafoya involving the Val dez, Dorsey, and
Pierce grievances. Conplainant’s request for additional tine to
respond was granted, and a second neeting was schedul ed for My
2, when conpl ai nant was afforded a full opportunity to respond
to the Val dez, Dorsey, and Pierce conplaints. Wen making her
deci sion, the appointing authority first considered, then
di sregarded the Pierce grievance because Pierce had resigned.
No evidence pertaining to the specifics of the Pierce grievance

was introduced at hearing. However, the appointing authority
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consi dered evi dence of incidents involving other enployees, nost
not ably Al borghetti and Wbod. For purposes of this Initia
Deci si on, those enpl oyees are not taken into consideration, and

no findings of fact are made with respect to them

Based on the found facts, conplainant’s denotion and transfer
wer e warranted. The conclusions of the June 8 disciplinary
letter (Ex. 12) were sufficiently supported by credible
evi dence. The credible evidence denmpnstrates that the
appoi nting authority pursued her decision thoughtfully and with
due regard for the circunstances of the situation, as well as
conpl ainant’s i ndividual ci rcumst ances. The appointing
authority did not abuse her discretion. See Rules R-1-6, R 6-2,
R-6-6, R-6-9 and R-6-10, 4 C.C.R 801

It was not unreasonable for the appointing authority to concl ude
that a corrective action, which is “intended to correct and
i mprove performance or behavior” would have no effect on
conpl ai nant because he deni ed having any part of the personnel
problens that the facility was experiencing. See R6-8 4 CCR
801. She had seen no indication fromhimthat he would make a
sincere effort to correct or inprove his performance or
behavi or, which he thought i npeccable. She expressed this
concern at the nmeeting with him that she attended, and
t hereafter. Yet, the situation was serious enough to require
her to take sonme kind of action for the benefit of the facility.
See R-6-2, 4 C.C.R 801.
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Wth respect to the propriety of the transfer, Director’s
Procedure P 4-5 provides that, if the transfer is within the
same agency, it is at the discretion of the appointing
authority; if the enployee refuses the transfer, the enployee is
deemed to have resigned. Here, the appointing authority
exerci sed sound judgnent in determning the best interests of
t he Departnent of Corrections.

As to conplainant’s assertion that the November grievances were
not acted on, the grievances were filed on Novenber 12, rel ated
to the allegations and concerns of the ones filed in Septenber,
and appropriately were incorporated into the investigation,
requested on Novenber 17.

This is not a proper case for the award of attorney fees and
costs under section 24-50-125.5, C. R S., of the State Personnel
System Act. See also R-8-38, 4 C.C.R 801.

CONCLUSI ONS OF LAW

1. Respondent’s action was not arbitrary, capricious or contrary
to rule or | aw

2. The discipline inposed was within the range of alternatives
avail able to the appointing authority.
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3. No evidence was introduced on the issue of mtigation of
damages.

4. Neither party is entitled to an award of attorney fees and

costs.

ORDER
Respondent’s action is affirmed. Conpl ai nant’s appeal 1is
di sm ssed with prejudice.
DATED this day of
January, 2001, at Robert W Thonpson, Jr.
Denver, Col orado. Adm ni strative Law Judge

1120 Lincoln Street, #1420
Denver, CO 80203

NOTICE OF APPEAL RIGHTS

EACH PARTY HASTHE FOLLOWING RIGHTS

1. To abide by the decision of the Administrative Law Judge ("ALJ").
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2. To appeal the decision of the ALJ to the State Personnel Board ("Board"). To appeal the decision of the
ALJ, a party must file a designation of record with the Board within twenty (20) calendar days of the date the
decision of the ALJismailed to the parties. Section 24-4-105(15), C.R.S. Additionally, awritten notice of appeal
must be filed with the State Personnel Board within thirty (30) calendar days after the decision of the ALJ is
mailed to the parties. The notice of appeal must be received by the Board no later than the thirty (30) calendar day
deadline. Vendetti v. University of Southern Colorado, 793 P.2d 657 (Colo. App. 1990); Sections 24-4-105(14)
and (15), C.R.S.; Rule R-8-58, 4 Code of Colo. Reg. 801. If awritten notice of appeal is not received by the

Board within thirty calendar days of the mailing date of the decision of the ALJ, then the decision of the ALJ
automatically becomes fina. Vendetti v. University of Southern Colorado, 793 P.2d 657 (Colo. App. 1990).

PETITION FOR RECONSIDERATION

A petition for reconsideration of the decision of the ALJ may be filed within 5 calendar days after receipt of the
decision of the ALJ. The petition for reconsideration must allege an oversight or misapprehension by the ALJ.
Thefiling of apetition for reconsideration does not extend the thirty calendar day deadline, described above, for
filing anotice of appeal of the decision of the ALJ.

RECORD ON APPEAL

The party appealing the decision of the ALJ must pay the cost to prepare the record on appeal. Thefeeto prepare
the record on appeal is $50.00 (exclusive of any transcription cost). Payment of the preparation fee may be
made either by check or, in the case of agovernmental entity, documentary proof that actual payment already has
been made to the Board through COFRS.

Any party wishing to have atranscript made part of the record is responsible for having the transcript prepared.
To be certified as part of the record, an original transcript must be prepared by a disinterested, recognized
transcriber and filed with the Board within 45 days of the date of the designation of record. For additional
information contact the State Personnel Board office at (303) 894-2136.

BRIEFS ON APPEAL
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The opening brief of the appellant must be filed with the Board and mailed to the appellee within twenty calendar
days after the date the Certificate of Record of Hearing Proceedings is mailed to the parties by the Board. The
answer brief of the appellee must be filed with the Board and mailed to the appellant within 10 calendar days after
the appellee receives the appellant's opening brief. An original and 7 copies of each brief must be filed with the
Board. A brief cannot exceed 10 pages in length unless the Board orders otherwise. Briefs must be double

spaced and on 8 ¥inch by 11 inch paper only. Rule R-8-64, 4 CCR 801.

ORAL ARGUMENT ON APPEAL

A request for oral argument must be filed with the Board on or before the date aparty's brief isdue. Rule R-8-66,
4 CCR 801. Requests for oral argument are seldom granted.

CERTI FI CATE OF MAI LI NG

This is to certify that on the __ day of January, 2001, |
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pl aced true copies of the foregoing IN TIAL DECI SION OF THE
ADM NI STRATIVE LAW JUDGE in the United States mail, postage

prepai d, addressed as follows:

Charl es F. Kai ser
Attorney at Law

1801 Broadway, Suite 1100
Denver, CO 80202

and in the interagency mail, addressed as foll ows:

Susan J. Trout

Assi stant Attorney Ceneral

Enpl oynment Secti on

1525 Sherman Street, 5th Fl oor
Denver, CO 80203
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